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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

CHAMAN ) 
Appellant, ) 

) No. 10-5130 
v. ) 

) 
BARACK OBAMA, et aI., ) 

Appellees. ) 
) 

AMINULLAH ) 
Appellant, ) 

) No. 10-5131 
v. ) 

) 
BARACK OBAMA, et aI., ) 

Appellees. ). 
) 

MUSTAFAAHMEDHAMLILY ) 
Appellant, ) 

) No. 10-5179 
v. ). 

) 
LEON E. PANETTA, et aI., ) 

Appellees. ) 
) 
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BENJAMIN HABASHI, et aL, ) 
Appellants, ) 

) No. 10-5182 
v. ) 

) 
BARACK OBAMA, et aI., ) 

Appellees. ) 
) 

AHMED ZAID SALEM ZUHAIR ) 
Appellant, ) 

) No. 10-5183 
v. ) 

) 
BARACK OBAMA, et aI., ) 

Appellees. ) 
) 

MOHAMMEDSULAYMONBARRE ) 
Appellant, ) 

) No~ 10-5203 
v. ) 

) 
~~ISB Hi'tBER BElrIII BARACK OBAMA, et aI., ) 

Appellees. ) 
) 

APPELLEES' OPPOSITION TO PETITIONERS' 
MOTION TO GOVERN 
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Appellees respectfully oppose petitioners Zuhair's (No. 10-5183) and Barre's 

(No. 10-5203) motions to remand these cases. to the district court.2 

1. The procedural and factual background of these cases is set out in our 

motion for summary affirmance filed on August 29, 2011 and again in our motion to 

govern filed on May 15,2012. 

2. Petitione.rs Zuhair and Barre have moved for remand to the district court. 

Remand is unnecessary in both cases. As a matter of law, petitioners' claims are 

moot under Gul, which considered and rejected all of the arguments for collateral 

consequences raised by various petitioners in the district court. Gul v. Obama, 652 

F.3d 12 (D.C. Cir. 2011). 

Zuhair and Barre argue that remand is appropriate because, in their view, Gul 

"explored certain facts and circumstances surrounding the Gul / Hamad petitioners' 

collateral consequences claims to determine whether they might be redressed in 

habeas" and that remand is necessary for factual development specific to his case. 

2 Petitioner Hamlily (No. 10-5179) initially filed amotion to continue abeyance 
of his case for 60 days. Since that time, he moved for the voluntary dismissal of his 
appeal, which this Court granted, so his prior motion to. hold in abeyance is now 
moot. Three petitioners in fhese consolidated cases, Chaman (No. 10-5130), 
Aminullah (No.1 0-5131), and Benjamin Habashi (No.1 0-5182), filed no motions to 
govern, and their appeals should be summarily affirmed for the reasons stated in the 
government's prior motions. 

:u.Jl8'fECIED INFOIDYiAIION FILED tJiNtlt1lR: iF AT. 
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Zuhair Mot. at 6; see also Barre Mot. at 2-3. Contrary to petitioners' contentions, 

Gul did not inquire into the specific facts and circumstances of petitioners' alleged 

collateral consequences. Instead, it considered each of their arguments for collateral 

consequences, and held, for reasons that are applicable to each former detainee, that 

a transferred detain~e suffers no collateral consequences of detention. There are no 

facts that any petitioners here have alleged, or could allege, that would alter this 

analysis. 

The collateral consequences to which Zuhair and Barre refer underscore this 

point. All of Zuhair' s alleged collateral consequences were already r,ejected by this 

'Court in Gu~d none tum on facts that would require any ,further 

development. Barre's only alleged collateral consequence is anon-sequitur and does' 

not present any harm redressable in these habeas actions. 

a. Zuhair contends that there are four separate alleged collateral consequences 

of his detention: (1) he is statutorily barred from seeking entry to the United States; 

(2) he suffers stigma as a result of his prior detention; (3) he was imprisoned by the 

Saudi Arabian government and though now released, is subject to continuing 

.. d (4\ '\... '\.. , b . . ., d . fi '\.. . d . restnctlOns; an ") ue is unauJ.e to rmg a CIVil. amages actlOn or uiS etentlOn. 

Zuhair Mot. at 3-4. Each of these was rejected in Gu 

Ii IJS~tt 19)WFP SF AT dQ 
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in a manner that applies equally to other petitioners. 

With respectto the immigration bar, Zuhairis presumably referring to 8 U.S.C. 

§ 1182(a)(3)(B), which denies entry to anyone who "has engaged in a terrorist 

activity ... is a member of a terrorist organization ... [ or] has received military-type 

training ... from or on behalf of [one]." Gul rejected the argument that this bar 

constituted a collateral consequence of detention, noting that "that determination 

'involves a separate legal standard than the question of whether an individual was 

detainable'; 'there are a number of factors in the immigration laws which [the 

Government] look[s] at in order to determine whether someone is excludable' and 

designation as an enemy combatant, unlike involvement with terrorism, 'is not one 

of them.'" Gul, 652 F.3d at 20 (quoting government brief). "Therefore, the 

possibility the appellants will be denied entry into this country because of their prior 

detention or conti~uing designation, even if it were imminent, is too speCUlative to 

sustain the exercise of our jurisdiction." ld. The exact same reasoning applies here. 

With respect to the stigma from prior detention, Gul rejected stigma alone as 

a basis of jurisdiction, explaining that, "'when injury to reputation is alleged as a 

secondary effect of an otherwise moot action, we [require] some tangible concrete 

effect ... susceptible to judicial correction' before we assert jurisdiction." ld. at 

4ftt"f~eIED INFQMMtI8N FHsliiR WHJEIt 8lil Ie 
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20-21 (quoting McBryde v. Comm. to Rev. Circuit Council Conduct, 264 F.3 d 52, 57 

(2001)) (alterations in original). 

With respect to prior imprisonment by Saudi Arabia or current hypothetical 

restrictions, Gut explicitly rejected these asserted collateral consequences as well, for 

reasons applicable· to Zuhair and any other former detainee. Under Gut, to 

demonstrate cOD:tinued justiciability of their claims, petitioners must at least allege 

thanhey are suffering redressable collateral consequences today. Gut, 652 F.3d at 

17 ("A former detainee, like an individual challenging his parole, must instead make 

an actual showing his prior detention or continued designation burdens him with 

'concrete injuries. "'). There is no claim her~ that petitioners are being detained at the 

behest of the United States. Prior detention by Saudi Arabia plainly does not 

establish continuing collateral consequences of detention. 

Further, to the extent petitioner is alleging continued res1:J;ictions imposed by 

Saudi Arabia, petitioners made those same allegations in Gut, and this Court held that 

such restrictions are not redressable in a habeas action against the United States. In 

Gut, petitioners claimed to be subject to various restrictions imposed by foreign 

governments in the countries in which they live. ld. This Court rejected th~t 

argument, explaining that, even if true, "the harm does not meet the 

.PR8Ff1!J(!J'ifE8 8f¥~aJiliJ:l'ifI9N Fliisillj W'-RilR iii Wit. 
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case-or-controversy requirement because it is caused not by a party before the court 

but by a stranger to the case, and is therefore beyond the power of the court to 

redress." ld. (citing Simon v. E. Ky. Welfare Rights Org., 426U.S. 26,41-43 (1976)). 

And, as explained in declarations that this Court credited in Gul and elsewhere, 

"when a detainee is transferred out of Guantanamo, he is 'transferred entirely to the 

custody and control of the [receiving] government. '" ld. (quoting declaration). 

Therefore, Gul held that "any travel restrictions imposed upon Gul and Hamad are 

traceable to the act of a foreign sovereign, and that any decision to lift those 

restrictions will depend upon an 'exercise of broad and legitimate discretion [a] 

court[] cannot presume either to control or to predict. "'. ld. (quoting Lujan v. 

Defenders afWildlife, 504 U.S. 555,562 (1992) (alterations in original). 

Those same declarations, credited by the Court in Gul, are applicable to all 

former detainees, including Zuhair and the other petitioners here. Petitioners were 

released from United States custody and control and transferred entirely to the 

custody and control of foreign governments. Therefore, even if Zuhair or other 

petitioners were subject to confinement or any other restriction on liberty, it would 

he th"" "'''''su1t ,",fi-he ;",rlepe",rle",'" ..,r>";ons '"'f~o"'e;"""" sO've-e~~s n_....:I ~o ... -eA-essn1-.1e~-v v ~v v. ~ llJ.U uu J.H UvLL L V .U J. LOU 1 lOU aUu. 1l L 1 Ul au!!u 

a habeas case against the United States. 
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Finally, with respect to the civil damages bar, Zuhair is presumably referring 

to 28 U. S. C. § 2241 (e )(2), which provides that "no court, justice, or judge shall have 

jurisdiction to hear or consider any other action against the United States or its agents 

relating to any aspect of the detention, transfer, treatment, trial, or conditions of 

confinement of an alien who is or was detained by the United States and has been 

determined by the United States to have been properly detained as an enemy 

combatant or is awaiting such determination." 

PRO.ECTE;Q I)l:)tQIQMTIQN FI!b~;Q W~1!1t SE,fd:r 
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has not identified any damages action he maintains that is barred or any timely claim 

that he plans to assert, so the effects of such a bar are speculative. And even ifhe had' 

brought such an action, the statute would apply to him regardless of the outcome of 

a habeas action. As the district court held below, the language in § 2241(e)(2) is 

plainly retrospective, and looks only to whether ari individual "was detained by the 

United States and has been determined by the United States to have been properly 

detained as an enemy combatant." See In re Pet'rs Seeldng Habeas Corpus Reliefin 

Pe7at;on fr. P ... ;r. ... netent';r.""s a+ I':1H a""fa"'amr. 1:1a'1} 7()() P Q" ........... 2r1 110 1 '2~ '2'7 .L\." '" r.V.l. I "VI.I.../ I "VI" ,,'-''''' ,,,,, ,,, "V JJ;,r, VV ~. uu.pp. u..l.. .l.../, .l.....JV-,J I 

(D.D.C. 2010) ("In [§ [2241 (e)(2)], the te;rm 'United States' unmistakably refers to 

crl?R8~RCTI!;Q I!l>lEOPJ\l t?J!lIQN FIls)!» VlrDEI<l: ~i1lM 
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the Executive Branch, not the judiciary," and "the determination by the 'United 

States ' [that a detainee was an enemy combatant] is not subj ect to court review."); see 

also Al Janko v. Gates, --- F. Supp.2d ---,2011 WL 6440906, at *4 (D.D.C. Dec. 22, 

2011) (finding that determinations of two separate CSRTs that plaintiff was an enemy 

combatant "more than satisfy the statutory requirements of [§ 2241(e)(2)]"), appeal 

pending, No. 12-5017 (D.C. Cir.);AI-Zahrani v. Rumsfeld, 684 F. Supp. 2d 103, 110 

(D.D.C. 2010) ("Here, AI-Zahrani and AI-Salami were' determined by properly 

constituted CSRTs [Combatant Status Review Tribunals] to be enemy combatants, 

and as such, the plain language of § 2241(e)(2) precludes this Court from hearing 

their claims."), aff'd on other grounds, 669 F.3d 315 (D.C. Cir. 2011). 

Zuhair has been determined by the United States to have been an enemy 

combatant by a properly constituted CSRT. Even if a habeas action were to result in 

an order that the United States not treat petitioner as an "enemy combatant" 

prospectively, this would not change the fact that petitioner had previously been 

"determined by the United States to have been properly detained as an enemy 

combatant." Cf Gul, 652 F.3d at 19 (noting that, with respect to petitioners' possible , 

';1"\/"'l"s';f"\1"\ f"\1"\ th"" l\.Tf"\ Ply T ';st 40 U S r. § 440()'l{';){2\{r.\{~v\ .. o+ .. "s ..... ec+.;vo la .... ,...u,..,...o ~.u"' .... ~v.uv.u~~"'l·;v.L~ ,L.,IJ.~, ./ •• '-'. '/V-'\j \ J\'<.JJ\ j,J.\.IUV 1-' U \.1.1.1.15 u5\.1 

in the statute requiring No Fly list status for any individual who was a detainee held 
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at Guantanamo Bay means that petitioners would "be barred from flights entering the 

United States regardless whether a court declares they were unlawfully detained" and 

therefore any harm was not tedressable). 

b. Barre~s only alleged collateral consequence of detention is "the U.S. 

government's refusal to provide an OFAC license to his counsel to provide various 

forms of support to him aimed at facilitating his readjustment to life after 

Guantanamo, via correspondence conveying the clear implication that counselor 

similarly-inclined third parties would risk criminal sanctions for providing any 

assistance to Mr. Barre based on his prior detention at Guantanamo." Barre Mot. at 

3. Whatever harm Barre is claiming here is both too speculative and plainly not 

redressable in a habeas claim regarding the legality of prior detention. 

OF AC refers to the Office of Foreign Assets· Control, which is a component of 

the United States Department ofthe Treasury and which is principally responsible for . 
administering United States economic sanctions programs, primarily directed against 

foreign states and nationals. OF AC maintains a List of Specially Designated 

Nationals and Blocked Persons ("SDN List") which includes "individuals and 

companies owned or controlled by, or acting for or on behalf of, targeted countries," 

as well as "individuals, groups, and entities, such as terrorists and narcotics traffickers. 

-11-
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designated under programs that are not country-specific." Office of Foreign Assets 

Control, SDN List, available at http://www.treasury.gov/resource-center/ 

sanctions/SDN-ListlPages/default.aspx. The assets of those on the SDN List are 

blocked and United States persons are generally prohibited from- dealing with them. 

ld. While individual members of a designated terrorist organizations may not _ 

themselves be listed on the SDN List, United States persons are prohibited from 

engaging in any transaction or dealing with for the benefit of the designated 

organization. See, e.g., 31 C.F.R. §§ 594.201,594.204,595.201,595.204. To the 

_ extent that a transaction with an undesignated member of such an organization results 

in a direct or indirect benefit to the organization, this prohibition wo~ld apply. Thus, 

as a general matter, any individual-whether they are on the list or not-is subject to 

sanctions if they are a member of a designated terrorist organization. 

OF AC provides a general license authorizing counsel to provide legal services 

to individuals and entities on the SDN List. 31 CFR §§ 594.506,595.506,597.505. 

Thus, even assuming Barre is a member of a designated terrorist organization, his 

counsel do not need a license to represent Barre or provide him with legal services. 

l\Jfo",oo~ro", Bn"""e ~s ~~.j. ~~ .j.he S1"\1I..T T ~s.j. ("lee Cl1"\1I..T T ~s'" a+ ('1('1 ava~7able at - lVl J.,", V,",J., Cl..U J. lJ.VL VlJ. Lll .LJl'l.I..JJ. L. jJ J.:>.LJ1'j.I..J1 L L 77, H • 

http://www. treasury .gov! ofac! downloads/til sdn. pdf. 
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Nonetheless, as the attached correspondence to which Barre is referring 

explains, Barre's counsel sought a license to provide Barre and another former 

detainee money to assist in their repatriation. Letter from Andrea Gacki, Assistant 

Director of Licensing, to Shayana D. Kadidal (Attachment B). OFAC responded by 

noting that, in general, no license is required to deal'with someone who is not on the 

SDN List, but that not every member of a designated terrorist o,rganization is on the 

list, and that transactions with persons owned or' controlled by, or acting for or on 

behalf of, a designated terrorist organization would be prohibited under federal law. 

Such transactions are not licensable as a general matter (with limited exceptions, such 

as the general license for legal services, noted above), as OFAC does not provide 

licenses for specific payments to members of designated terrorist organizations. Id~ 

Thus, all the letter states is the law-that Barre is not on the SDN List, but that ifhe 

is a member of a des'ignated terrorist organization, transactions with him would be 

unlawful unless licensed or otherwise authorized by OF AC. 

These issues have no relationship to Barre's former detention and do not 

demonstrate continuing, redressable collateral consequences. Barre is not on the, 

SDN List, has not alleged that he is a member of a designated terrorist organization, 

nor alleged any threat of prosecution, so his counsel has not alleged any actual harm 

...llR8'f1!"TlljQ @W6Rl\b'r'f16H== FH3H,." t1I~]5Elt BE ala_ 
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to which he has been subject. Moreover, even if Barni had alleged actual harm, that 

harm would not be redressable in this habeas proceeding. Whether Barre is a member 

of a terrorist organization today is a different question from the issue presented in 

Barre's habeas case-whether he was lawfully held by the United States as part ofthe 

Taliban, al-Qaida, or associated forces at the time of his capture under the 

Authorization for the Use 9fMilitaryForce ("ADMF"), Pub. L.107-40, 115 Stat. 224 

(2001), as informed by the laws of war. A determination in this habeas case that the 

United States did not establish by a preponderance of the evidence that Barre's 

detention was lawful at the time he was captured would not resolve whether he is a 

member of any designated terrorist organization today, and therefore could not 

insulate him from OF AC sanctions or his counsel from the need to comply with those 

sanctions. It therefore cannot be a basis for continued justiciability of his habeas . 

case. Cf Gul, 652 F.3d at 20 (explaining that, "[a]1though the legality of detention 

might.be relevant to the Executive's determination" under the immigration terrorism 

bars, because that determination '''involves a separate legal standard than the question 

of whether an individual was detainable, '" the possibility of future application of 

th""sQ l-o.a"'s ..:11"\°8 .... ,...t e8tabl~81-. a no .... +;n"; .... g .. orl .. ess .... t..l e 1-.~~\ L ~v ""' V ~ \.I.V,,", UVL L ~~ U ""' ULU \.I..lU ~"'UJ. CI.lJ.l .l.lCl..l.l.l.lJ. 
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. CONCLUSION 

F or the foregoing reasons, the government respectfully requests that this Court 

deny Ba,rre and Zuhair's motions to remand. 

Respectfully submitted, 

STUART F. DELERY 
Acting Assistant Attorney General 

. ROBERT MARK LOEB 

~~ BENJAMIN S. OSLEY 
(202) 353-8253 

Attorneys, Appellate Staff 
Civil Division 
u.s. Department of Justice 
950 Pennsylvania Ave., N w., 7261 
Washington, D.C. 20530-0001 

Counsel for appellees 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 7, 2012, I filed and served the foregoing with the 

Clerk ofthe Court by causing an original and four copies to be hand-delivered to the 

Court. I also hereby certify that I caused a copy of the foregoing to be served to 

counsel for petitioners-appellants, listed below: 

Counsel for Chaman and Aminullah: 
Steven Toby Wax 
Stephen Reese Sady 
Federal Public Defender for the District of Oregon 
101 Southwest Main Street, Suite 1700 
Portland, OR 97204-
(503) 326-2123 

Counsel for Hamlily 
Christopher Patrick Moore 
Cleary Gottlieb" Steen & Hamilton, LLP 
One Liberty Plaza 
New York, NY 10006 
(212) 225-2000 

Counsel for Habashi 
Cori Ana Crider 
Tara Murray 
Reprieve 
PO Box 52742 
22 Tudor Street 
London, EC4Y OAY 
Ul"'..ited Kingdom 
(207) 3 5 3 -4640 
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Counsel for Zuhair: . 
Ramzi Kassem 
City University of New York School of Law 
65-21 Main Street 
Flushing, NY 11367 
(718) 340-4558 

Counsel for Barre: 
Shayana Devendra Kadidal 
Jonathan Wells Dixon 
Center for Constitutional Rights 
666 Broadway, 7th Floor 
New York, NY 10012 
(212) 614-6464 

Benjamin S. Kingsley 
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ATTACHMENT A 
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[The entirety of Attachment A is under seal] 
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II 

~ 

1 

Case 1 :08-cv-01153-HHK Document 168-1 Filed 03/22/10 Page 2 of 2 

CASE No. SDGT-1329 

DEPARTMENT OF THE TREASURY 
WASHINGiON, D.C. 20220 

Shayana D. Kadidal, Esq. 
Center for Constitutional Rights 
666 Broadway~ 7th Floor 
New York, NY 10012 

Dear Ms. Kadidal: 

This is in reply to your January 29, 2010 letter to the Department of the Treasury's Office of Foreign 
Assets Control ("OFAC"),r~questing a specific license to provide $. 11'8 to Mohammed Sulaymon 
Barre' former detainees at the U.S. Naval Base at Guantanamo Bay, to 
aid in· theil' social reintegration now that they have been' repatriated to Somalia. The Center for 
Constitutional Rights ("CCR") intends to coordin?lte, the fund distribution and use 

You have indicated that neither Mr. Barre __ appears on the Specially Designated Nationals 
and Blocked Persons List ("SDN List"). While no license is required in order for y.S. persons, 
including U.S. charities, to engage in transactions with perso~s whose property or interests in property 
have not been blocked pursuant to 31 C.F.R. Chapter V or any Executive order or statute administe~ed 
~y OFAC, the SDN list does not encompass th!,:, name of every memher of designated terrorist 
organizations. A U.S. individual or organization may not engage in. transactions with persons or entities 
owned or controlled by or acting on behalf of a designated terrorist organization, regardless of whether 
or not they appear on the SDN List. CCR may not provide or receive payment on behalf, directly or 
indirectly, to or from a,ny entity or individual whose prop·erty or interests, in property are blocked, 
including any entity or individual named or designated pursUant to the Antiterrorism and Effective 
Death Penalty Act of 1996, Executive Order 12947 of January 23, 1995, or Executive Order 13224 of 
September 23, 2001, unless authorized by OFAC. It 'would not be customary for OFAC to issue a 
specific license for p~ym~nts to members 0:( designated terrorist organizations, regal'dless of whether or 
'not they are individually lis,te:4;Q~ ~'e,sn"i":):J~#/,:" , " " , , , . , , . , , 

Sincerely, 

~~ 
Andrea Gacki 
Assistant Director for Lic~nsing 
Office of Foreign Assets Control 

M~. to, 2,010 
Date 

USCA Case #10-5203      Document #1378098            Filed: 06/11/2012      Page 21 of 21


